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EDITORIAL NOTES. 


A decision on a point that is novel in New Jersey upon a question 
of damages was made by the Supreme court in McDermot v. DeMeri- 
dor Co., June 14, 1910, 76 Atl. Rep. 331. An order was given and ac- 
cepted for an advertisement in a trade journal for fifteen months at the 
rate of $500 a year, and after the advertisement had been running for a 
few months the advertiser ordered it discontinued. The court below, a 
district court in Jersey City, gave judgment for the plaintiff for an 
amount proportionate to the time that the advertisement had yet to 
run before the suit was begun. This judgment was affirmed. The 
court said: “The rule adopted by the trial judge was that approved by 
the Court of Appeals of New York in Ware Bros. Co. v. Cortland Cart 
& Carriage Co., 192 N. Y. 439, 85, N. E. 666, 22 'L.R.A.(N.S.) 272, which 
likened contracts of this character to contracts for personal services, 
rather than to contracts for the sale of goods and merchandise. We 
think the reasoning of the Court of Appeals in this respect is entirely 
satisfactory. In such an action the court held that the damages are 
prima facie the amount of the wages for the full term, and the burden 
of proof is upon the defendant to show any mitigation of the damages 
by reason of what may have been earned in a subsequent employment. 
This conclusion of the court placing the burden of proof in such cases 
upon the defendant is abundantly supported by the authorities. The 
leading and well-considered case in New York is Costigan v. Mohawk 
& Hudson Railway Co., 2 Denio (N. Y.) 609, 43 Am. Dec. 758.” The 
court referred to other cases also, and to one in which the rule was 
applied in a suit for the hire of a canal boat, crew and three horses— 
Milage v. Woodward, 186 N. Y. 252, 78 N. E. 873. The cases are col- 
lected in Maynard v. Royal Worcester Corset Co., 200 Mass. 1, 85 N. 
I. 877, where the court said the weight of authority was in favor of 
this rule, and that it was questioned only in Kentucky and Missis- 


sippi. 





It may be of interest to attorneys engaged in suits for damages for 
personal injuries to refer to the recent decision of the Supreme court in 
Stephens v. Schmidt, 76 Atl. 332, in which it was held that where a 
wife has sued for personal injuries, the defendant cannot set up as a 
bar a release signed by the husband for the injuries to her and to him- 











226 THE NEW JERSEY LAW JOURNAL, 


self. The court said the common law rule which permitted a husband 
to release a cause of action which a wife brought for injuries to her 
person is no longer in force in this state. The Act of May 17, 1906, 
provides that a married woman may maintain an action in her own 
name for all torts committed against her in the same manner as she 
might as a feme sole, and in construing this act Gummere, C. J., in 
Sims v. Sims, 72 Atl. 424, said the purpose of this act was “to protect 
the wife against any marital rights of the husband to control her in 
any degree in the enforcement of her claims to damages for any tort 
committed against her or her separate property,” and if under this act 
the husband cannot control the wife in the enforcement of her claim 
for damages in the cases of a tort against her person, it must follow 
that he cannot release it, for that would prevent its enforcement. 





It seems hardly necessary to open the Court of Chancery to pur- 
chasers of tax titles in order to give them a decree of strict foreclosure 
in addition to the other rather drastic remedies provided by the tax 
act. It is well perhaps to provide for cutting off the equity of re- 
demption in such cases, but this equity is cut off by a provision in the 
act for serving notice to redeem on filing the notices in the County 
Clerk’s or Register’s office. The bill of foreclosure is in fact used as a 
means for getting large costs upon the redemption of small plots of 
land sold for the non-payment of trifling bills of taxes. This purpose 
was defeated by Emery, V.-C., in a recent case, Fitsimmons v. Bona- 
vita, 76 Atl. Rep. 313, in which he held that under the act as it was 
prior to the amendment of May 15, 1907, the owner was entitled to re- 
deem without tendering payment of search fees demanded as a part of 
the expense incurred by the purhaser to complete his title. The 57th 
Sec. of the Act of 1903, Laws of 1903, p. 349, provides that the owner 
may redeem within two years by paying the amount of the purchase 
money with 12 per cent. interest thereon, “together with such other 
fees and expenses as may be incurred by the purchaser under this act.” 
It was claimed that it was necessary to have the record searched, and 
that the search fees were included in “such other fees and expenses.” 
No amount was fixed for these searches, and it was claimed that a 
reasonable amount might be charged. The Vice-Chancellor held, how- 
ever, that both the taxes and the expenses must be certainly and defin- 
itely fixed. He held that no fees or expenses except such as are definite- 
ly and clearly provided for in the law itself could be raised by sale, or 
imposed on the land, citing Road Commissioners v. Freeholders of 
Hudson, 45 N. J. Law (16 Vroom), 173-165. It has been held that the 
expenses for raising the tax cannot be added to the tax unless author- 
ized by statutes. Hapgood v. Morten, 28 Kansas, 764; Black on Tax 
Titles (2d Edition) Sec. 235 (*298). And that no other expenses in- 
curred after the purchase than those that are specially provided for in 
the act can be demanded as a condition of redemption. The Vice- 
Chancellor found that the amount tendered was sufficient to cover the 
amount of expenses, and dismissed the bill of foreclosure. Referring 
to the amendment of May 15, 1907, the Vice-Chancellor said that by 
this amendment, fees for searches not exceeding $10 were expressly 
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allowed purchasers, but it would seem that even this would not fix the 
definite amount which the purchaser is entitled to charge. The 
amendment of 1908, p. 482, provides that the fees shall not exceed cer- 
tain rates for a certain number of lots or plots of definite size, but even 
this does not fix the fees exactly in each case, and there may be some 
question whether it is sufficiently definite to come within the rule laid 
down by the Vice-Chancellor. 





Attention is called to a supplement passed April 1, 1910, to an act 
relative to sales of land under public statute, or by virtue of any judi- 
cial proceedings, revision approved March 27, 1874. It requires that 
the execution or order for sale shall contain the names of every person 
who is decreed to own any interest in the land directed to be sold, and 
also “the names of any deceased persons under whom any of the par- 
ties shall be possessed by right of inheritance or descent,” in cases 
where the order is made by the Prerogative or Orphans’ courts, and in 
suits for partition. The names of the parties to the suit generally in- 
clude the names of the parties decreed to own any interest in the land, 
but the name of the ancestor in partition suits and in proceedings in 
the Orphans’ court does not always appear in the decree. There is a 
second section requiring the certificate by the Chancellor, a Jus- 
tice of the Supreme court, or a Master in Chancery certifying that he 
has examined the deed and that it contains the required recitals. The 
act took effect on July 4, 1910. It is clumsily worded, and was evi- 
dently not referred to a committee on style. 





It is interesting to observe that the estate by entirety in real estate 
held by a man and wife is now commonly availed of as a means of 
making sure that the home shall go to the survivor on the death of one 
of the parents, and so be retained for the use of the family. It is the 
common practice in the purchase of cheap building lots for building a 
home to take the deed in the names of both husband and wife, and the 
result is that it goes to the survivor, and this right of survivorship is 
not affected by the debts of the husband if the wife survives or those 
of the wife if the husband survives. There is a recent decision, how- 
ever, Servis v. Dorn, 76 Atl. Rep. 246, July 12, 1910, which calls atten- 
tion to the fact that each party has an interest during life and a right 
of survivorship which are subject to be taken for his or her debts, and 
it is held that where land so held is sold under foreclosure and the pro- 
ceeds are deposited as a fund in court, the judgment creditors of the 
husband are entitled to insist that the fund be kept in court until “the 
severance of the estate by the death of one of the parties, when it will 
or will not become available in satisfaction of the judgments, accord- 
ingly as the judgment debtor survives or dies before the other tenant in 
entirety.” There is no doubt that both husband and wife have each a 
present right of the usufruct of one-half of the estate during their joint 
lives. The wife holds the estate in common with her husband during 
their joint lives, and the right of survivorship subsists as at common 
law. Buttlar v. Rosenblath, 42 N. J. Eq. (15 Stew.) 651; Collins v. 
Babbitt, 67 N. J. Eq., 165-175 ; Vunk v. Raritan River R R. Co., 56 N. J. 
Law (27 Vr.) 395. This life estate is no doubt subject to be taken 
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under execution as was the husband’s life estate in the whole of his 
wife’s real estate under the common law, Washburn v. Burns, 34 N. J. 
Law (5 Vr.) 18; Den v. Gardiner, 20 N. J. Law (Spenc.) 556, but it 
does not clearly follow that the estate which constitutes the right of 
survivorship may be incumbered in such a way as to work an aliena- 
tion by either party, for an alienation would amount to a severance 
and the estate by entirety would be at an end. It may be questioned 
also whether the wife’s interest may properly be detained in court for 
the security of the creditors of her husband. It will be remembered 
that Van Fleet, V.-C. (Rosenblath v. Buttlar,?7 N. J. Law Journal, 143), 
held that the effect of the Married Women’s Act of 1852 was to make 
husband and wife tenants in common of land conveyed to both of them, 
and he said that since Lee v. Zabriskie, 28 N. J. Eq. (1 Stew.) 422; and 
Kip v. Kip,33 N. J. Eq. (6 Stew.) 213,it has been the settled law in New 
Jersey that the tenancy by entirety has not existed in this state since 
the enactment of the Married Women’s Act of 1852. Those cases did 
not go so far as this, and the decision was reversed by the Court of 
Errors, and it was held that a conveyance to husband and wife since 
the Act of 1852 does not create a tenancy in common. It only gives 
the wife the right of enjoyment in possession of her interest during her 
life, and leaves the estate a tenancy by entirety as at common law, in 
which the husband and wife take not as tenants in common nor as joint 
tenants, but they are both seized of the entirety and hold per tout et 


non per my, and upon the death of either the whole survives to the 
other. E. QO. K. 


~ 





NOTICE OF ASSIGNMENTS IN EQUITY. 


There is a difference of opinion between courts of various states on 
a matter of a great deal of consequence to the business world, and the 
point has not been definitely decided in New Jersey. This question is 
whether an assignee for value without notice of a debt or of funds in 
the hands of an executor or trustee who gives- notice to the debtor or 
trustee obtains priority over a prior assignee who has not given notice, 
or whether the assignment prior in time is prior in right, even though 
the earlier assignee has given no notice to the debtor or trustee. or ex- 
ample, if a trustee holds money in trust for a legatee under a will, pay- 
able at some future time, and the legatee wishing to anticipate for a 
season the joys of possession, makes a sale of his legacy for somewhat 
less, it may be,than it isworth,and gives no notice of the transaction to 
the trustee and then, finding it pleasant to have money in hand, makes 
another sale of the same legacy to another who first makes inquiry of 
the trustee, and is told that he knows of no assignment, and no notice 
in fact has been given to the trustee, which of the two assignees is 
entitled to the money? Under the decisions in New York, the assignee 
who is prior in time is entitled to the fund, even though he may give 
no notice of the assignment of the trustee or debtor, and this is the 
rule as stated in the Cyclopedia of Law and Procedure, 4 Cyc. 77, Note 
82, and it is the law of many of the states, but in England and in the 
Federal courts, and in some of the states, including Iowa, Virginia, 
Pennsylvania, Connecticut, Missouri, California and Oklahoma, the 
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rule is that if an assignee of a debt or trust fund would make his debt 
secure against subsequent assignees for value without notice, he must 
himself give notice of his assignment to the trustee. The leading 
English case is Dearle v. Hall, 3 Russ. 1, and in Montifiore v. Guedella 
(1903) 2 Ch. 3%; Cozzens-Hardy, J., said: “The rule laid down in 
Dearle v. Hall is now part of the law of the land.” In New Jersey it 
was said by Garrison, V.-C., obiter, in a recent case, “The English doc- 
trine has been discarded in certain jurisdictions in this country, includ- 
ing New York and New Jersey.” 

The actual decisions in New Jersey do not sustain this statement. 
It is well settled that notice is not essential to the validity of an equit- 
able assignment, and such an assignment is good without notice as 
against the assignor and those that take under him as attaching cred- 
itors or assignees in insolvency. Board of Education v. Duparquet, 50 
N. J. Eq. (5 Dick) 234, but there is no decision in New Jersey that an 
assignment without notice to the trustee is good as against a subse- 
quent assignee for value without notice who has himself given notice to 
the debtor or trustee. The Court of Errors in Miller v. Stockton, 64 
N. J. Law, Vr. 614-622, quoting Pitney, V. C., said: “Whilst the notice 
is not an essential part of the assignment, yet its office and value is to 
prevent the debtor, depositary or trustee and innocent third parties 
from dealing with the original assignor as still the creditor, owner or 
beneficiary. If without such notice, he pays the amount to the as- 
signor, he must in law be relieved from its payment to the assignee.” 
This is not a decision in favor of a subsequent assignor, but it is a dec- 
laration that the office and value of the notice is to prevent the debtor 
and innocent third parties from dealing with the assignor as if he were 
still owner of the fund. 

There is an early case in New Jersey which is often cited in sup- 
port of the rule adopted in New York and Massachusetts. This is 
Kennedy v. Parke, 17 N. J. Eq. (2 C. E. Gr.) 415 (1864), It was a suit 
for a legacy ina probate court. The executor had paid the legacy to an 
asvignee, and the Ordinary, Chancellor Green, held him liable to pay it 
again to a prior assignee who had given no notice of the assignment. 
He said the right to a legacy was an equitable right, and that after the 
assignment, no interest, whether legal or equitable, remained that 
could have passed to a second assignee, and that it was difficult to see 
how a payment to him could constitute a defense to the action. “It 
would seem,” said he, “that if the executors have any defense upon this 
ground, it is purely an equitable defense and available only in a court 
of equity.” Here the question was purely a question of title and equit- 
able principles were neither invoked nor applied. It is now completely 
established in New Jersey and everywhere else that if, without notice, 
the depositary or trustee pay the assignor, such payment is a complete 
defense against an action by the assignee. The rule of Dearle v. Hall, 
as stated in Spence’s Equitable Jurisdiction, Vol. 2, Par. 850, was ex- 
amined by Vice-Chancellor Pitney in Board of Education v. Dupar- 
quet, 50 N. J. Eq. (5 Dick.) 234, where he said: “The result is that the 
whole value of notice to the debtor or depositary of the assignment of 
the fund or chose in action is, First, under the English bankrupt law, 
to prevent the subject of the assignment being considered as in the 
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possession or under the order of disposition of the assignor ; and, Sec- 
ond, to prevent the debtor, depositary or trustee or innocent third 
parties, from dealing with the original assignor or beneficiary.” 

This whole subject was discussed by the writer of the present 
article in a paper published in the Yale Law Journal for February, 
1910. The English cases following and approving the rule in Dearle 
v. Hall are quoted, and also the cases in Federal courts which take the 
same position. The latest of these is a case decided in the District of 
New Jersey, Third National Bank of Philadelphia v. Atlantic City, 126 
Fed. 413 (C. C. N. J. 1903). There is also a statement of the leading 
decisions of the various states on both sides of the subject, especially 
those of New York and Massachusetts, against the English rule, and 
those of Connecticut. California and Pennsylvania in favor of it. All 
the principal cases on both sides are cited in the notes. The article 
concludes with a statement of a recent decision in Pennsylvania, and 
with some consideration of the principles on which the English rule is 
based. The following are the closing paragraphs of that article, 19 
Yale Law Journal, p. 272: 

In Pennsylvania, after some uncertainty in the earlier decisions, 
there was a case in 1903 in which choice was made between the two 
lines of conflicting American decisions, and preference was given to the 
English rule as affording the greater safety in dealing with an import- 
ant species of equitable property.* Judge Brown, speaking for the 
Supreme court, said that funds in the hands of trustees were dealt in 
commercially by means of assignments, and that it was important that 
the dealings should be protected as far as possible. Inquiry of the as- 
signor would be of little avail, because if a man would sell to one man 
what he had already sold to another, his word was not to be relied 
upon. The trustee had no interest and would answer truly if inquired 
of. If notice were required by law, notice would ordinarily be given, 
and assignments could be taken with safety after inquiry of the trustee.’ 
He quoted the words of Gibson, C. J., in Fisher v. Knox, 13 Pa. St. 
622, 53 Am. Dec. 503, as indicating how he would have decided the 
question if it had come before him ‘and said: “With the question now 
fairly before us, we adopt and announce as the only safe rule, that if 
an assignee fails to give notice to the person holding the fund assigned 
to him, a subsequent assignee without notice of the former assignment, 
will, upon giving notice of his assignment, acquire priority. 

There can be no question of the policy of adopting such a rule. It 
is a rule that works for justice and gives the value of commercial avail- 
ability to credit assets of enormous extent and variety. A review of 
the cases shows that it has the authority of English equity judges of 
the highest ability during three- -quarters of a century, and also of the 
Supreme Court of the United States and other Federal courts and of 
the courts of many of the states. The principles of equity upon which 
it rests are familiar. It is conceded in most of the cases that as be- 
tween the assignor and the assignee, the title to a claim assigned is 
complete without notice to the debtor or trustee, and that this. is also 
true with respect to those who stand in the shoes of the assignor as 


* In re Phillips Estate, Appeal of Moses, 205 Pa. 8t., 515, 55 Atl. 218, 
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attaching creditors or assignees in bankruptcy or insolvency, apart 
from the special provisions of the English statute; but as against sub- 
sequent assignees for value without notice, it is required of an as- 
signee that he assert his control over the property by giving notice to 
the person who holds it in trust or possession.. In the earlier decisions 
this was required by way of analogy to the statutes against fraud in 
the transfer of personal property without change of possession, and it 
was in fact the declaration of a rule for enforcing honest dealing in 
equitable property. If no notice were given, the property was not 
safe against assignees under the English Bankruptcy Act, nor was it 
secure against a payment by the trustee to the assignor or a subse- 
quent assignee. There was negligence, therefore, in not giving the 
notice, and by reason of this negligence the assignee who failed to give 
notice was deferred to one who did. “The doctrine of notice,” as was 
said by Garrison, J., in a case in the Court of Appeals of New 
Jersey,' is at bottom a part of the law of negligence.” So far 
as title is concerned the equities of the two assignees may be 
equal, but by reason of the negligence of the first assignee in leaving 
the assignor with apparent ownership, the second assignee who him- 
self gives notice has the better equity. His equity is like that of a sub- 
sequent encumbrancer without notice who takes protection against a 
subsequent encumbrance which a prior encumbrancer has neglected 
to take.2 Even though the second assignee, being a bona-fide 
holder for value, has not a legal title, he has a title which the court of 
equity has created and is desirous of protecting, and on this ground he 
is regarded, by analogy, at least, as having the rights of a bona-fide 
purchaser for value without notice.’ The doctrine of estoppel also is 
invoked against the first assignee who has not given notice, and for 
want of giving the notice he is not permitted to assert his claim against 
one who parted with value relying upon the apparent title of the as- 
signor. He must himself have given notice, but according to the Eng- 
lish authorities,* it is not necessary that he should have inquired of the 
trustee before purchasing, if the inquiry would not have revealed the 
prior purchase. 

There are choses in action that do not come within the reasons for 
the rule or the mischief that it is intended to guard against. Such are 
negotiable and quasi-negotiable instruments, mortgages on land, 
shares of stocks and debts which are transferable only by possession 
of the document by which they are evidenced; but apart from these, it 
may be said that the rule of reason and sound policy supported by the 
weight of authority is the rule declared by Sir Thomas Plumer and 
approved by Lord Lyndhurst in Dearle v. Hall. 


Newark, N. J. EDWARD Q. KEASBEY. 


1 Fisher y. Bull, 62 N. J. Eq. 298-309. The Judge adds: “It is unpenatatiy true, 98 & general) 
rule, that the assignee of a fund is negligent if he fails to give notice to the depositary, who may other - 
wise pay it out to a subsequent assignee.” 


2, Foster v. Blackstone, 1 My. & K. 297; Etty v. Bridges, 2 Y. & C. C. C. 486,492. 


3. An equitable mortgagee who advances his money on taking his mortgage is regarded as a 
bona-fide purchaser for value. Wheeler v. Kirtland, 24 N. J. Kq. 553, 555. 


4. Meux v. Bell, 1 Hare, 73; Etty v. Bridges, 2 Y. & C.C. C., 486-494; Warburton v. . 1 Keg, 
470 ; Foster v. Blackstone, 1 My. & K., 297; Foster v. Cockerell, 3 Cl. & Fin., 456, 9 Bligh., 382. 
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THE POWSBR OF THE COURT OF CHANCERY TO ALLOW COMPENSA- 
TION TO TRUSTEES OF DISSOLVED CORPORATIONS. 


The question has been raised whether the directors of a dissolved 
corporation acting as trustees under an order of the Court of Chancery 
are entitled to an allowance of compensation out of the funds for 
their services. It is the common practice of the Court of Chancery 
to allow compensation to trustees appointed by it or acting under its 
jurisdiction, but it is insisted that there was no such practice in Eng- 
land, and that our Court of Chancery can have no such power, unless 
it is conferred by statute, and that there is no statute authorizing the 
allowance of compensation to the directors of corporations acting as 
trustees. It will be seen, however, upon an examination of the statutes 
and decisions, that the practice of allowing compensation to trustees 
existed in this country prior to the passage of the act which formu- 
lated the principles which govern the Orphans’ court in fixing the 
allowance of executors and trustees, and that power of the Court of 
Chancery in this respect is not derived from this act or from any 
statute purporting to change the common law rule. The power of the 
Court of Chancery is independent of the statute, and the act is effec- 
tive upon that court only as a suggestion with respect to the prin- 
ciple upon which the compensation should be made and the amount of 
the allowance. 

It is true that from an early time it was the rule that trustees 
must serve without compensation, and this rule applied to executors 
as well as to trustees. In the case of executors their compensation 
originally consisted in the fact that they got the personal estate that 
was not otherwise bequeathed in the will; but even after that was 
changed, the rule remained that neither the executors nor the trustees 
were entitled to compensation. This rule, however, has never been 
adopted in New Jersey, nor in this country generally. Conditions 
here were difierent. There was no leisure class of gentlemen of 
wealth, and all business affairs were managed upon a business basis. 
It was not the custom for trustees to give the whole charge of their 
estates into the hands of solicitors who were paid for their work, and 
it was early recognized in this country that trustees under wills and 
trusts generally were entitled to compensation. This is true of trus- 
tees of every kind and not merely of irustees under wills. 

The only statute in New Jersey relating to the payment of com- 
pensation to trustees is a section of the Orphans’ Court Act which 
applies only to the Orphans’ court and to executors, administrators, 
guardians and trustees under a will. Orphans’ Court Act of 1898, Sec. 
129-154. This statute was first passed June 13, 1820. It is Sec. 31 of 
the Act to extend the power and authority of the Ordinary and the 
Surrogates, and to regulate the jurisdiction of the Prerogative court in 
the several counties of this state. Laws of 1820, p. 180-191. The sec- 
tion with regard to commissions was not contained in the act of the 
same title passed Dec. 14, 1784, nor in the supplement of March 22, 
1786, nor that of 1816, page 11. There was no statutory provision for 
the payment of commissions to executors or trustees under a will or 
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trustees of any kind until the act of June 13, 1820. This act is not an 
act to change the law with regard to the compensation of trustees gen- 
erally, nor even to change the law with regard to executors and trus- 
tees under the will. It is not a declaration that henceforth commis- 
sions shall be allowed to trustees. The language of the act assumes 
that it is the custom to allow them commissions, and gives directions 
as to the principle on which the allowance is to be made. After pro- 
viding that it shall be lawful for the court to examine any executors or 
trustees exhibiting an account, the act goes on to say “and the allow- 
ance of commissions to executors, administrators, guardians or trus- 
tees shall be made with reference to their actual pains, trouble and risk 
in settling such estate, rather than in respect to the quantum of the 
estate.” 

It is evident from this that the practice of allowing commissions 
was well established, and that it had become the practice to allow 
them in respect to the quantum of the estate, and it was this practice 
which the act was intended to correct. That it was the common prac- 
tice to allow commissions to executors and trustees prior to the pas- 
sage of the statute is evident from a remark of Kirkpatrick, C. J. in 
Den ex dem Snedekers v. Allen, 2 Penn. 35, p. 44. The question was 
whether an executor was disqualified as a witness by reason of his in- 
terest in the iitigation. The court held that he had no interest in the 
real estate in that case in which the residue had been expressly dis- 
posed of, and added “nor does the practice in this state of allowing a 
reasonable compensation for services performed by an executor, in my 
view of the subject, alter the case.”’ This was in 1806, some years 
before the provision in the Orphans’ Court Act with regard to com- 
missions of executors and trustees. 

In State Bank of Elizabeth v. Marsh, Saxt. 288, Williamson, C., 
declared that the principle is well settled that trustees are not entitled 
to compensation for services rendered in the performance of their 
trusts, but he found that the decree under which the master’s report 
under consideration was made directed him to allow just compensa- 
tion to the trustees for their trouble, and expenses in taking care of 
the property, making sales thereof or otherwise in and about the same, 
and he confirmed the master’s report and allowed the trustees a con- 
siderable fee, and he said, “As I understand the meaning of this direc- 
tion, it is that the defendants shall not only be allowed in taking the 
account for their charges and expenses, but also for their trouble and 
care in executing the trust; not merely in taking care of the property 
but in making sale of it or otherwise in and about the same.” And 
while he found an allowance of six per cent. too high, he made an 
allowance of a commission of four per cent. on the price of the real es- 
tate sold by the trustees for the benefit of creditors. The trustees had 
been appointed by the Court of Chancery as receivers of the property 
for the benefit of creditors. 

Voorhees v. Stoothoff, 6 Hals. 145, was a case of the settlement of 
an account of executors and trustees in the Orphans’ court, and the 
question was whether the trustees should be allowed to profit by 
charging interest, and the court spoke of the rule that trustees should 
be aliowed no profit. Ewing, C. J., said, “This rule, very scrupulously 
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observed in the English courts, where no remuneration out of the fund 
is allowed to the executor or trustee for his services, more readily ap- 
proves itself among us who with better reason allow to the trustee of 
whatever name, an adequate compensation.” It would appear from 
this that it was at this time (1829) the established custom to allow 
compensation to trustees of whatever name, and not merely to trus- 
tees under a will. 

Jackson v. Jackson’s Executors, 2 Gr. Chan. 96, was a case in 
Chancery under a will relating to an account of an executor, and it 
was not a case in the Orphans’ court. Vroom, C., on page 113, re- 
marked that he was inclined to reject the claim altogether, “not for the 
want of any power or right to make an equitable and just compensa- 
tion to the trustees, but because the trustees in this instance have not 
done their duty in properly investing the trust fund committed to their 
care.” 

In Mathis’ Exrs. v. Mathis, 3 Harr. 59, 68, September term, 1840, 
Dayton, J., referred to the fact that the statute did not regulate the 
amount of commissions, and that no definite estimate had been fixed. 
He referred to the statute of New York authorizing the Court of 
Chancery to make a reasonable allowance in such cases, and the same 
having been settled by the chancellor, that it be conformed to in all 
cases ; but there was no such statute in New Jersey. He referred also 
to cases in other states where commissions were allowed and desig- 
nated the amount of allowances, and referred to the opinion of Tilgh- 
man, C. J., who said it appeared to him after considerable research, 
that the common opinion and understanding of this country had fixed 
upon five per cent. as a reasonable allowance; but he said the amount 
of the allowance was within the jurisdiction and control of another 
tribunal where, respectfully commending these observations, we leave 
it. He added, “there is little likely to be added on this subject from 
the English books, these appointments there having been considered 
as honorary and no commissions whatever allowed beyond actual ex- 
penses ; but it is manifestly right that a proper allowance be made.” 

Warbass v. Armstrong, 2 Stock. 263, 1854, was a case in which 
Williamson, C., said: “The rule of common law is undoubtedly well 
established that a trustee, executor or administrator, shall have no 
allowance for his care and trouble, as it was laid down by Lord Talbot 
in Robinson v. Pitt, 3 P. Wms., 249, and the Court of Chancery (mean- 
ing the English Court of Chancery) independently of any statute, law 
or local custom, has, with few exceptions, adopted this rule. In New 
Jersey the rule is different. Executors, administrators and guardians 
and trustees are allowed compensation by statute, Laws of N. J., 214, 
par. 26; and the principle on which allowance is made is regulated by 
statute. The statute declares it shall be made with reference to their 
actual pains, trouble and risk in settling the estate rather than in re-. 
spect to the quantum of the estate,” and he pointed out the fact that in 
State Bank of Elizabeth v. Marsh, the Chancellor, while declaring the 
general principle to be well settled that trustees were not entitled to 
compensation, did not advert to the fact that such rule did not prevail 
in New Jersey, and that he actually did allow compensation, though he 
reduced the amount of the commissions from six to four per cent. 
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Neither in the old Orphans’ Court Act nor in the supplement of 
March 17, 1855, fixing the amount of the commissions, was there 
any allusion to the Court of Chancery, nor was any provision made 
to change the old rule of the English Court of Chancery and to confer 
upon the court in New Jersey power to allow compensation to trus- 
tees. This power had long been asserted and established in New 
Jersey by the action of the Court of Chancery itself. 

That this is so is recognized by Chancellor Green in the case of 
Holcombe v. Holcombe’s Exr’s, 1861, 2 Beas. 415-19. In this case the 
trustees were receivers appointed by the Court of Chancery to take 
charge of the estate, the executors of which had been removed. An 
allowance of a percentage on the annual receipts was claimed by the 
receivers. The Chancellor stated that had they “been appointed by 
the will of the testator instead of by this court, the total amount of 
commissions to which they would have been entitled under the Act of 
1855 would have been but $532.87, namely,” etc. “It is conceded that 
the receivers were not appointed under this act, nor is this court con- 
trolled in making the allowance by its terms; still it affords a criterion 
by which, at least, in the judgment of the legislature, the value of these 
services may be estimated.” And the Chancellor refers to the statute 
of New York which provides that the receivers appointed on the dis- 
solution of the corporation are entitled to such commissions as the 
court may allow, not exceeding the sum allowed by law to executors or 
administrators. 

This remark of Chancellor Green’s described clearly the effect of 
the statute concerning the allowance of commissions to executors. The 
only effect it has with regard to commissions allowed by the Court of 
Chancery is in affording a criterion by which, in the judgment of the 
legislature, the value of these services may be estimated. 

The power of the Court of Chancery to make the allowance is not 
dependent upon the statute, and the allowances were made wholly in- 
dependently of the statute. That this is so appears clearly in the deci- 
sion of the Court of Errors in Van Houten v. Van Houten, 18 Stew. 
796, 812. In this case it was objected that the Chancellor had no au- 
thority to allow more than the rates mentioned in Section 110 of the 
act respecting the Orphans’ court, Rev. 776, which was the act of 
March 17, 1855. The court said: “This objection is not tenable. The 
practice of allowing compensation to executors, administrators, guar- 
dians and trustees, has long prevailed in New Jersey. Den. v. Allen, 
Penn. 35-44, State Bank of Eliz. v. Marsh, Sax. 288-96.” “‘The earliest 
legislation limiting such allowance was passed March 17, 1855, as a 
supplement to ‘An act regarding the Orphans’ court and the power 
and authority of Surrogates’, Nixon’s Dig. 561. It could not consti- 
tutionally control the Court of Chancery, and it was very soon judi- 
cially considered not to have that effect. Holcombe v. Holcombe’s 
Exr’s, 2 Beas. 415-19. The present legislation is under a title some- 
what broader, but which still does not attempt to embrace the Court 
of Chancery. The discretion of that court on this subject is unfet- 
tered by statute.” 

In a recent case in the Court of Chancery, Babbitt v. Fidelity 
Trust Co., 1907, Garrison, V. C., in determining the amount of compen- 
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sation to be paid the trustees, said: “The discretion of this court in this 
class of cases as to the amount to be allowed, is unfettered by statute, 
and the compensation ought to be based on the nature and amount of 
the services rendered and the risk incurred by the trustees,” citing Van 
Houten v. Van Houten, 18 Stew. 796-812, and an allowance of four per 
cent. was made upon the principal. 

The statute relating to the amount of compensation where an es- 
tate is over $50,000 is, like the other, a statute relating to the Orphans’ 
court. It expressly says that commissions in such cases shall be de- 
termined by the Orphans’ court according to the actual services ren- 
dered not exceeding five per cent. This statute does not apply to the 
Court of Chancery. 

That the rule is general in this country that the trustees shall be 
allowed compensation, appears in Perry on Trusts, Par. 918, and the 
cases there referred to, and without going over these in detail to show 
whether to depend on the statutes in other states, we refer to some 
early decisions in Pennsylvania by which it appears that the court 
early adopted the rule that compensation should be allowed. 

In Wilson v. Wilson, 3 Binney, 555-60; Tighlman, C. J., said: “By 
the English law an executor has no compensation for his trouble unless 
it is given him by the will, but among us, as far back as testamentary 
law can be traced, he has had a compensation. This was putting the 
matter on its proper footing. The executor was considered as a person 
appointed to execute the will of the testator, for which he was to re- 
ceive a reasonable compensation. The inference is strong that it was 
not intended that he should take any part of the estate which was not 
expressly given him by the will. There are many cases in which the 
common law of England has not been received in this country, al- 
though it was not taken away by act of the Assembly.” Instances 
cited. 

So also in Heckert’s Appeal, 24 Pa. State, 486, 1855, it was held 
that it has long “been settled in Pennsylvania, that trustees of all sorts 
are entitled to reasonable compensation for their services, though 
there be no stipulation on the subject in the instrument creating the 
trust, but the law has fixed no rule for measuring the rate of compensa- 
tion. The only statute prior to the case of Wilson v. Wilson was the 
act which gave the Orphans’ court power to order payment of such 
reasonable fees for copies and for such other charges, trouble and 
attendance as any officer or other person is necessarily put to in the 
execution of the act. 

With regard to the position of directors of dissolved corporations 
acting as trustees, reference may be made to the origin and history 
of the statutes. 

The act making the directors trustees was passed Jan. 31, 1817. 
It is section 5 of “An Act for the Relief of Creditors against Corpora- 
tions,’ Laws of 1817, p. 18. Rev. 1821, p. 610; R. S. 1846, p. 73; Nix. 
Dig. (1855), p. 143, Rev. (1875), p. 187, par. 60. This was three years 
prior to the passage of the act regulating the compensation to be 
awarded by the Orphans’ court to executors and trustees, June 13, 
1520, Laws 1820, p. 180-191, par. 31; but it was eleven years after the 
decision of den ex dem Snedeker’ S V. ‘Allen, 2 Penn. 35 (1806) in which 
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Kirkpatrick, C. J., referred to the practice in this state of allowing a 
reasonable compensation for services performed by an executor.” 

The provision for the appointment of the directors as trustees by 
the court was made in the Revision of 1875. It was made in an amend- 
ment to section 39 of the act of Mar. 2, 1849, relating to manufacturing 
companies. Laws of 1849, p. 300. Nix. Dig. 1855, p. 461. The act pro- 
vided for the appointment of receivers of corporations (not insolvent) 
which had been dissolved, and provision was made for the distribution 
of the assets among creditors or stockholders after the payment of the 
necessary expenses, and it was the established custom to allow com- 
pensation to receivers and express provision was made for compensa- 
tion to the receivers or trustees of insolvent corporations in the “Act to 
Prevent Fraud by Incorporated Companies,” passed Feb. 16, 1829, 
Laws of 1829, p. 58, Sec. 8, R. S. 1846, p. 129; Nix. Dig. 1855, p. 347, 
Sec. 7. The act of 1849 made provision for the appointment by the 
Court of Chancery of dissolved corporations not insolvent. 

The act of 1817 declared that the directors themselves should be 
trustees on dissolution. The Revision of 1875 continued both these 
provisions, but in the clause giving power to the Court of Chancery to 
appoint receivers, it inserted the words ‘may either continue the direc- 
tors as trustees or,” and the trustees so continued were given all the 
powers of receivers. 

The Court of Chancery has always exercised the power of giving 
compensation to receivers appointed by it, and it may exercise the 
same power when it appoints the directors as trustees with the power 
and duties of receivers. The power of the court to allow compensa- 
tion to trustees or receivers appointed by it is a power inherent in the 
court and necessary for the transaction of its business, and does not 
depend on the statute regulating the compensation of trustees and ex- 
scutors in the Orphans’ court. 


Newark, N. J. EDWARD Q. KEASBEY., 





LEGAL ETHICS VIA ACT OF LEGISLATURE. 


[NOTE .—At the recent banquet of the State Bar Association at Atlantic City, Mr. Craig A. Marsh, 
of Plainfield, responded to the toast, ‘‘ Legal Ethics via Act of Legislature.’?’ The opportunity open to 
the Bar Association and to members of the bar individually to reuder a great public service without 
fee or reward, as suggested by Mr. Marsh, aroused enthusiasm, an’ the favorable impression then 
produced has lost nothing by subsequent discussion. As the matter is of considerable intercst we 
present it herewith in full.—EDITOR.] 


There is a service to the public within the power of our members 
to render, to which I would like to invite your earnest attention. It is 
suggested by the approaching struggle for election to high office in the 
state and nation, and recent notorious occurrences in other states. 

The greatest danger that menaces our republican form of govern- 
ment, as I think, is the danger of corruption of the ballot at the polls 
and in the halls of legislation. It is not a new danger; but it is a grow- 
ing danger, for men are as covetous as ever, while their power to cor- 
rupt has heen enormously increased by the concentration of wealth and 
the consequent opportunities afforded by its use. To paraphrase a 
famous declaration—in proportion as the structure of government 
gives force to the voice of the ballot, it is essential that the ballot be 
pure. 
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Judicial purity has long been an accomplished fact, both in Eng- 
land and with us; but in both countries, all efforts to stamp out bribery 
at the polls, and in legislative bodies, great and small, have signally 
failed. Men who in private life are of exemplary character, in politics 
tolerate, if they do not defend or champion, flagrant violations of the 
law. They call it “fighting the devil with fire.”” One party is just as bad 
as the other. Indeed, let a political party take high ground on this 
question, and it will at once be said, “Oh, that is merely for political 
effect.” But, gentlemen, there is a body of educated men against whom 
such a flippant sneer would be idle. A body of men from whose ranks 
come our judges, most of our governors, and the dominant minds in 
legislature, Congress and Cabinet—the Bar of the United States. 

Why is it that we have excluded the bribe-giver and the bribe- 
taker from the halls of justice, but have failed to bar them from the 
polls and the halls of legislation? In my opinon it has been due in 
largest measure to the integrity, the character and influence of the 
Bench and Bar—men whose very professional habits of sinking self 
and jealously guarding the interests of others have made personal in- 
tegrity a sort of second nature. The courts are their homes, and they 
have guarded their honor as a man guards the honor of his household. 

Let this association of lawyers announce, let its members an- 
nounce that we voluntarily take upon ourselves the duty of fighting 
this peril to our institutions; that upon evidence being laid before us 
tending to prove bribery or attempted bribery at the polls or in any 
legislative body, we will without fee or reward, or, as the grand jurors’ 
oath well puts it, “without fear, favor or affection, reward, gain or the 
hope thereof,” give our best energies and abilities to secure the convic- 
tion and punishment of the guilty parties, no matter how high or how 
low, and bribery in New Jersey will have received a deadly blow. 

If we have the opportunity, we owe the duty to ourselves, our 
State, our country. 





CHANGES IN ELECTION LAWS. 


Many changes made in the election laws by the legislature of 1910 
will be shown in the annual election pamphlets issued by Secretary of 
State Dickinson. They relate to the acceptance of nominations, the 
delivery of ballots and ballot boxes to the election officers, the time for 
filing petitions, a change in the method of printing names of candi- 
dates on the ballots, pay for special elections, the publication of notices 
for the primary election, the return of discarded voting machines to the 
Secretary of State, and other new statutes. 

One of the new laws changes the time for the filing of petitions in- 
dorsing candidates for any county office. Formerly such petitions 
were required to be filed with the county clerk at least fifteen days 
before the primary election. Now they must be filed twenty days 
before the day for the primary voting. Another change made by this 
law, which is Chapter 146, is that the county clerk must certify all the 
nominations to the various municipal clerks at least fifteen days before 
the primary election. Formerly the time was ten days. 
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Chapter 40 of the new laws provides that if candidates do not file 
certificates accepting nomination the name of such candidate shall not 
be printed on the official ballots, unless he shall, within ten days after 
the primary election, file in the office of the county clerk a certificate 
that he is qualified to hold the office and accepts the nomination. 

The two new laws regulating the delivery of ballot boxes and bal- 
lots were passed because of the confusion which has arisen in the past 
over the question of whose business it was to deliver them. Chapter 78 
requires the clerks of all the boards of election within a municipality to 
call at the office of the clerk of the municipality and get the boxes and 
ballots and give a receipt therefor. This must be done the day before 
any election, and the receipts must be preserved one year. Chapter 79 
requires the county clerks, not less than three days prior to any elec- 
tion, to cause to be delivered to the clerk of each township, city or 
other municipality the official ballots and envelopes. 

Another change is made in Chapter 80 of the new laws. This pro- 
vides that all petitions nominating candidates for office in a single bor- 
ough, ward or township, and all petitions endorsing persons for the 
position of delegate to the ensuing state or Congressional convention, 
shall be filed with the municipal clerk not less than fifteen days prior 
to the primary election. 

The act introduced by Assemblyman Walsh, of Trenton, because 
of the situation found in the recount in the council vote in the Eighth 
ward of that city last fall, is an important one. It prohibits the print- 
ing of the term of office on the ballot on the same line with the name 
of the candidate. The aim of the new law is to prevent the covering 
of the term of office when affixing a paster to a ballot. In the recount 
referred to many Democratic votes were excluded because pasters on 
them covered the term of office for which the councilmanic candidates 
were named. 

Another amendment to the primary election law is given in Chap- 
ter 240. It provides that should any person indorsed in any petition as 
a candidate to be voted for at any primary election die before such 
election, or file with the municipal clerk in writing twelve days before 
the primary election to stand as a candidate, the vacancy shall be filed 
by a majority of the persons filling the petition for the nomination. 
Formerly such declination could be filed seven days before the pri- 
mary election. The new law provides that the new petition to fill such 
vacancy must be filed within three days after such vacancy occurs. 

Further provision in the case of death, removal or resignation of a 
candidate is provided in Chapter 255. This provides that in case such 
vacancy shall occur prior to the general election but subsequent to 
the day fixed by law as the last for filing the appropriate petition, the 
county committee or the city or other municipal committee, as the 
case may be, may select a candidate for the office and file a statement 
of such selection with the clerk of the municipality. 

The new law regulating the publication of notices of the primary 
election is chapter 2720. This provides that in addition to the five 
notices required to be posted in conspicuous places, the municipal clerk 
shall, at least two weeks preceding the primary election, cause a notice 
to be published in not more than two of the newspapers of the county, 
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as such clerk shall select, a general notice of the election and of the 
registration days. The expense of this advertising is to be borne by 
the municipality, and the law requires that the money to meet this ex- 
pense shall be raised in the general tax levy. 

Under the new voting machine law all discarded voting machines 
are to be returned to the secretary of state, and it is expressly provided 
that the secretary of state shall not be required to re-locate them. 

Still another new law, Chapter 87, provides that all lawful ex- 
penses heretofore incurred within any body in the county, in special 
elections held throughout the state or body of any county, shall be 
paid by the Board of Freeholders, unless otherwise provided by law. 





IMPORTANT POINTS OF AUTO LAW. 


The new Motor Vehicle Law in New York state became effective 
on August 1, and because of the peculiarly worded non-resident clause, 
which was directly aimed at residents of New Jersey, it is now neces- 
sary for Jersey autoists to take out full licenses just the same as New 
York owners, provided they want to make use of the New York high- 
ways. A half-yearly license may be procured, good from August 1 
until January 31 next, after which it will be necessary to take out a 
regular vearly license. 

A comparison of the local law with those of other states shows 
that in many respects the motorists enjoy privileges in this state that 
are granted by few others, and a close scrutiny of the New York law 
reveals the fact that in most of its essential clauses it has been pat- 
terned largely after the law of this state, and that where the provisions 
are not identical, those of this state are better than those of New York. 

A comparative summary of the essential features of the laws of 
both states is given below: 


NEW JERSEY. NEW YORK. 


Registration—State commis- 
sioner of motor vehicles at Tren- 
ton, or authorized agents. 

Annual, expiring on January 31 
of each year. 

License to operate required. 

Age—License will be issued at 
commissioner’s discretion to any 
person sixteen years of age or 
over, after examination as to abil- 
ity as operator. 

Fees—Registration, $5, 1 to 10 
h. p., inclusive; $5, 11 to 29 h. p., 
both inclusive; $10, 30 h. p. and 
over. 

License—Both owner and 
chauffeur must procure driving 
license in order to drive. Cost, $2, 
1-29 h. p., inclusive; $4, 30 h. p. 
and over. License entitles holder 
to drive any car of registered or 
less horsepower. 


Registration—Secretary of 
State at Albany. 

Annual, expiring on January 31 
of each year. 

Owner requires no_ license; 
chauffeur or paid driver does. 

Age—FEighteen years of age or 
over. Persons younger than this 
may operate if accompanied by li- 
censed chauffeur or owner of car. 


Fees—25 h. p. and under, $5; 
more than 25 h. p. and less than 
35 h. p., $10; more than 35 h. p. 
and less than 50 h. p., $15; more 
than 50 h. p., $50. A. L. A. M. 
rating. After four years’ regis- 
tration fees to be one-half the 
above. Fees for balance this year 
one-half the regular rates. 


CHAKGE TO GRAND JURY. 


Registration may be transferred 
from one car to another, or from 
one owner to another, on pay- 
ment of transfer fees, $1, person 
to person ; $1 from car to car, with 
addition of difference in fees if 
new car is in the higher horse- 
power class. 

Commercial vehicle registration 
fee, $5. 

Numbers—Front and rear, sup- 
plied by above agents free. Non- 
residents shall affix touring li- 
cense identification slip in close 
proximity to home state number 
plates. 

Lights—Two white front, with 
numbers thereon one inch high; 
one red light, rear. 

Non-residents—Not exempt, but 
can procure a special license good 
for eight days during a calendar 
year. Cost, $1. This license cov- 
ers one trip of eight days or four 
trips of two days each. Only one 
such license issued to an owner on 


any one car during any calendar 
year. ; 
Chauffeurs driving cars require 


driving license. Same fees and 


terms as Owner. 
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Transfer of registration, $1. 


Commercial vehicle registration. 
fee, $5. 

Numbers—Furnished by Secre- 
tary of State. Front and rear. 
Number plates of only one state 
may be carried at a time. Num- 
bers must not swing. 


Lights—Two white lights in 
front and one red light rear, which 
shall illuminate number plate. 

Non-residents may tour free at 
any time, provided they have com- 
plied with the laws of their own 
states, and that such states grant 
like privileges to residents of New 
York. 


Chauffeurs — Application to 
Secretary of State and personal 
examination by his representa- 
tives. Photographs taken within 
Must 


thirty days must be filed. 


be eighteen years of age. Fee, $5. 





CHARGE TO GRAND JURY. 


(Hudson Oyer and Terminer, July 18, 1910.) 
Exhibition of Fight Films. 
In charging the liudson county grand jury on the above date, 
the court said that it would be unlawful to show the films of the re- 
cent Johnson-Jeffries prize-fight in this state. 

SWAYZE, J.: The court has determined not to discharge you for 
the term. More than two months intervene between the present time 
and the opening of the September term, and serious matters may 1n 
the meantime make it desirable to have prompt action by a grand jury. 
One which may arise is of such novelty that I think it advisable to 
state the law upon the subject, largely in the hope that if the law is 
understood it may not be violated. 

Last week there was a prize-fight in the State of Nevada. An at- 
tempt may be made in this county to show moving pictures of that 
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fight, although I hope that the timely action which the police author- 
ities intend to take may prevent it. There seems to be some doubt 
about the law in other states. There can be none in New Jersey. 

“A public exhibition of any kind that tends to the corruption of 
morals, to a disturbance of the peace or of the general good order and 
welfare of society is a public nuisance. Under this head are included 
all puppet shows, legerdemain, obscene pictures and any and all ex- 
hibitions the natural tendency of which is to pander to vicious and 
disorderly members of society.” ’ 

Conceding, as we ought, great liberty to exhibitions for the 
amusement and entertainment of the public, that liberty does not per- 
mit exhibitions that tend to corrupt public morals, to cause a disturb- 
ance of the public peace or of the general order and welfare of society, 
or pander to the vicious and disorderly. In considering the question 
what tends to corrupt public morals, we ought to look to the declara- 
tions of the Legislature, the official declarations of the state. Our 
Legislature has not only made prize-fighting a crime, but has enacted 
that any person who is present at such a fight for the purpose of wit- 
nessing the same is guilty of a misdemeanor. With such a declaration 
on the part of our Legislature it cannot be questioned that an exhibi- 
tion of moving pictures of such a fight, which are well calculated to 
encourage practises denounced by the act, tends to the corruption of 
morals and is a public nuisance. 

If the pictures are accurate and an actual reproduction of the 
scene, their effect upon spectators must approximate the effect of the 
actual fight. If they are made up and not photographs of the actual 
fight their effect can hardly be less, and there is, besides, the possible 
element of fraud upon the public. 

It is no answer to say that such an exhibition like the fight itself 
may attract worthy and estimable citizens. In fact, it panders to the 
vicious and disorderly elements of society ; it causes them to gather in 
crowds under circumstances likely to lead to a disturbance of the 
peace. This danger seems especially probable in the present case. 

If such an exhibition occurs in this county the court will call you 
together in order that an indictment may be presented to you for your 


action. 





IN RE APPLICATION DEL. & ATL. TELEG. & TELEP. CO. FOR APPROVAL 
OF RESOLUTION OF COUNCIL OF VENTNOR CITY. 


(N. J. Board of Public Utilities Commissioners, Aug. 2, 1910.) 

Application is made to the Board by the Delaware and Atlantic 
Telegraph and Telephone Company under Section 8 of Chapter 41 of 
the Laws of 1910, to approve a resolution adopted by the Council of 
the City of Ventnor City, in the County of Atlantic, on July 6, 1910, 
and approved by the Mayor of said city on July 8, 1910. 


FINDING. 

By the statement made by the representative of the Company to 

the Board it appears that the line or system to which the resolution 

relates, is a local line or system, as well as part of a through line or 
system. 
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The resolution provides “that permission be and is hereby grant- 
ed to the Delaware and Atlantic Telegraph and Telephone Company, 
its successors and assigns, subject to the conditions hereinafter men- 
tioned and set forth, for telegraph and telephone purposes, to maintain 
and operate all of its posts, poles, cross-arms, conduits, manholes, 
cables, wires and other apparatus belonging thereto as now construct- 
ed, erected and in place in, on, over, under, across and along the public 
streets, alleys and highways within the limits of the City of Ventnor 
City, County of Atlantic, State of New Jersey and to erect, maintain 
and operate for said purposes additional posts, poles, cables, wires and 
all other overhead apparatus on, over and along; and to construct its 
conduits, ducts, mains, pipes, cables, wires, manholes, distributing 
poles and all other necessary underground appliances in, on, over, 
under, across and along all of the public streets, alleys and highways 
within the limits of the. said city.’ 

The permission has a two-fold effect: (1) it confirms the Com- 
pany in the privilege of maintaining and operating its line as now con- 
structed within Ventnor City, and (2) confers upon the Company the 
added privilege of extending its line “in, on, over, under, across and 
along all of the public streets, alleys and highways within the city.” 

One of the conditions to which this permission is subjected is the 
following: “Said Company shall, on or before June 1, 1911, construct 
an underground system and remove all of its poles * * * from the 
highways of the said city within the territory bounded by the north 
side of Ventnor avenue, west side of Jackson avenue, west side of 
Sacremento avenue and the Atlantic Ocean, except such poles * * * 
as are required for terminal or distributing purposes in connection 
with its said underground system, and said Company shall, on or be- 
fore June 1, 1912, construct and extend its underground system and 
remove all of its poles * * * from thé highways “of said city within 
the territory bounded by the north side of Ventnor avenue, west side 
of Sacremento avenue, centre line of Fredericksburg avenue and the 
Atlantic Ocean, except such poles, overhead wires or cables as are re- 
quired for terminal or distributing purposes in connection with its 
underground system.” 

So far as appears from the record before the Board no formal 
petition for the permission given by the resolution was filed. The 
resolution was introduced and adopted at a single meeting of the 
Council. Its adoption was not preceded by public notice nor by 
public hearing. The consent given thereby is not limited to a term 
of vears. ; 

The municipal body granting the consent and the Company have 
both acted on the assumption that the provisions of “An act regu- 
lating the granting by municipalities of consent to the use of streets, 
avenues, parks, parkways and other public places” (Laws 1906 Ch. 36, 

50), and the acts supplementary thereto and amendatory thereof 
a wholly inapplicable to the subject matter of the resolution. This 
statute by its first section provides: “Hereafter, where by law the 
consent of any municipality of this state is required for the use of 
any street, avenue, park, parkway, highway or other public place, 
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either above, below or on the surface thereof, such consent shall not 
be granted by such municipality, except as hereinafter provided.” 

It then provides, in its second section, that “No consent for the 
use of any street, avenue, park, parkway or other highway, either 
above, below or on the surface thereof, shall be granted by any 
municipality” until the proceedings required by the statute have been 
taken. 

These proceedings include the filing of a formal petition, the 
publication of notice of hearing and the holding of a public hearing. 
The action of the municipal body upon the petition is, by this section, 
required to be taken by ordinance. 

The third section requires that the ordinance shall not be acted 
upon at the meeting at which it is introduced, but the same shall be 
laid over for not less than fourteen days and not passed until a subse- 
quent regular meeting or an adjourned meeting. 

By the terms of an amendatory act, Laws 1908, Chapter 210 (P. L. 
1908, p. 415), it is provided: “that no consent to the use of any street, 
avenue, park, parkway, highway or other public place, hereafter 
granted by any municipality of this state, shall be, in any case, for a 
longer term than fifty years.” 

In justifying the claim that this statute is inapplicable to the 
subject matter of the resolution submitted to the Board for its ap- 
proval, the representative of the Company directed attention to Chap- 
ter 195, of the Laws of 1909 (P. L. 1909, p. 289). 

This statute, in so far as it is necessary to set it out for the pur- 
pose of passing upon the claim made, provides that: “Any telegraph 
company * * * shall have full power to erect, construct, lay and 
maintain the necessary poles, wires, conduits and other fixtures for 
its lines, in, upon, along, over or under any of the public roads, streets 
and highways * * *; provided, however, that no pole shall be erect- 
ed, nor shall any conduit, wire or other fixture be constructed or 
erected in, upon, along, over or under any of the public roads, streets 
or highways of any municipality in this state without first obtaining 
from the governing body of such municipality permission therefor by 
ordinance or resolution and a designation therein of the street or 
streets, road or roads, highway or highways, in, upon, along, over or 
under which the same shall be erected or constructed * * * and 
provided also, that the use of all public streets, roads or highways by 
any telegraph company * * * shall be subject to such police and 
other regulations and restrictions as may be deemed for the best in- 
terest of such municipality, and which shall be set forth in an ordi- 
nance or ordinances adopted by the governing body thereof * , 
and provided also, that where application is made to the governing 
body of any municipality * * * of this state, for permission to erect, 
construct, lay and maintain poles, wires, conduits or other fixtures for 
any local line or system in such municipality * * it shall be the 


duty of the governing body to designate by ordinance or resolution 
some feasible route in such municipality * * * for such local line 
or system under regulations and restrictions as aforesaid, and after a 
plan or plans have been submitted and approved and otherwise 25 
hereinbefore set forth.” 
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The statute also contains a repealing clause which provides: “All 
acts and parts of acts inconsistent herewith, to the extent of such in- 
consistency only, be and the same are hereby repealed.” 

This statute, as will have been seen, requires that the “permis- 
sion” of the municipality be obtained for the erection of the poles, etc., 
in the public roads thereof. 

The situation then is that contemplated by the statute of 1906, 
before referred to, namely, where by law the consent of a municipality 
is required for the use of a street. 

The statute of 1906 therefore governs, except to the extent that 
this statute of 1909 is inconsistent therewith. 

The only inconsistency between the statutes which the Board has 
been able to discover applicable in the situation under consideration, 
is that the former act requires the municipal action to be taken by 
“ordinance,” whereas the latter provides that the municipal permis- 
sion and the designation of the streets to be used may be given and 
made by “ordinance or resolution.” 

It should be borne in mind in this connection, however, that the 
latter act provides that “the use of all public streets * * * by any 
telegraph company shall be subject to such police and other regula- 
tions and restrictions as may be deemed for the best interest of such 
municipality and which shall be set forth in an ordinance or ordi- 
nances.” 

No other feature of the latter statute indicates an intent on the 
part of the legislature to render the former act or any of its provisions 
inapplicable in the situation before the Board. 

The resolution, approval of which is sought, was adopted without 
compliance with the provisions of the act of 1906 and the acts supple- 
mentary thereto and amendatory thereof; its terms violate the pro- 
hibition of said act; approval of the resolution is therefore denied by 
the Board since it finds, for the reasons stated, that the privilege or 
franchise attempted to be granted by said resolution is not neces- 
sary and proper for the public convenience, and that, should the ap- 
plicant act thereunder, it would so act without compliance with the 
laws of this state, compliance with which it is one of the powers and 
duties of the Board to enforce. 

In reaching this conclusion the Board has not overlooked the ad- 
judication of the Supreme court in Hudson & M. Telephone & Tele- 
graph Co. v. Township Committee of Linden Twp., Union County, 76 
Atl. Rep. No. 10, p. 444. 

In that case it appeared that the relator operated or desired to 
operate a through line, which is defined by the statute (P. L. 1909, 
Ch. 195, p. 288) as follows: “A through line or system as is herein 
mentioned shall be construed to be one used for strictly through busi- 
ness, and which line or system shall in no event be thereafter used for 
local business, or in any case as a local line or system, or as a part of 
any local line or system without first having obtained permission by 
ordinance or resolution for such local use or such a local line or sys- 
tem as hereinbefore provided.” 

As to such a line the statute provides that nothing therein con- 
tained “shall require permission by ordinance or resolution to be ob- 
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tained from the governing body of a municipality to erect * * * 
poles* * *.” 

As was stated at the outset, the line or system to which the 
resolution before the Board relates, is used and is intended to be used 
for local business. FRANK H. SOMMER, 

President of the Board. 





IN RE APPLICATION DEL, & ATL. TELEG. & TELEP. CO. FOR APPROVAL 
OF RESOLUTION OF COUNCIL OF BOROUGH OF PENNSGROVE. 


(N. J. Board of Publie Utilities Commissioners, Aug. 8, 1910.) 


The Delaware and Atlantic Telegraph and Telephone Company 
applies to the Board for approval of a resolution of the Borough of 
Pennsgrove, Salem county, adopted by the Council of the borough 
July 12, 1910, and later approved by the Mayor. 


FINDING. 


The resolution submitted for approval provides “that permission 
be and is hereby granted to the said The Delaware and Atlantic Tele- 
graph and Telephone Company to erect, maintain and operate addi- 
tional poles, posts, cross-arms, cables, wires and other apparatus 
thereto belonging, on, over, across and along the public highways of 
the said borough.” 

The comment of the Board in the matter of the application of the 
same company under Section 8, Chapter 41, Laws 1910, for approval 
of a resolution of the City of Ventnor City, Atlantic county, ap- 
plies with equal force to this application. 

For the reasons there stated the Board finds that the privilege or 
franchise attempted to be granted by the resolution now submitted to 
it is not necessary and proper for the public convenience, and denies 
the application herein. FRANK H. SOMMER, 


President of the Board. 





BIOREN v. NESLER etal. 


(Prerogative Court of New Jersey, Dec. 17, 1909.) 


Wills—Denial of Probate—Pay- 
ment of Costs—Counsel Fees.— 
Under Sec. 197 of the orphans’ 
court act (P. L. 1898, p. 789), 
which provides that if probate of 
a will be refused the court may 
order the costs and expenses of 
the litigation to be paid by the 
person propounding the will or 
out of the estate of the deceased— 
the court, when ordering the ex- 
penses paid out of the estate, is 


authorized to include counsel fees 
to both sides as part of such ex- 
penses., 

ees in such cases may be al- 
lowed to counsel representing 
persons interested in the con- 
troversy as legatees or next of 
kin, who were proper, though not 
necessary, parties, as well as to 
counsel representing proponent 
and caveators who were necessary 
parties. 


Application of James C. Bioren for the probate of the will of 
John D. Nesler. Charles F. Nesler and others filed a caveat. 
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Mr. Arthur R. Denman for opponent. 

Mr. Chandler W. Riker, for Mary Lulu Bioren, Edith D. Bioren 
and Edna N. Bioren, beneficiaries under alleged will. 

Mr. Ralph FE. Lum for caveators, Cornelius and Kate Mandeville. 

Mr. Charles C. Pilgrim for caveator, Sarah Remer. 

Mr. I*rank E. Bradner for caveator, Charles D. Mandeville. 


WALKER, V O.: John D. Nesler, late of the county of Essex, 
signed a paper writing purporting to be his last will and testament, 
and named his brother, Charles L. Nesler, and James C. Bioren as 
executors. Application for probate was made by James C. Bioren, 
one of the executors named, the others having died. Caveats were 
filed against the probate of the will by Charles F. Nesler, nephew, 
Cornelius Mandeville, nephew, Charles D. Mandeville, nephew, and 
Sarah Remer, who describes herself as one of the next of kin of the 
decedent. She was mentioned in the will as a legatee, to whom was 
given $1,000. Cornelius and Chares D. Mandeville, caveators, are 
also given $1,000 each as legatees under the will. The appearances 
on the hearing before the Essex county orphans’ court were: Arthur 
R. Denman, for proponent, James C. Bioren; Riker & Riker, for 
Mary L., Edith D. and Edna N. Bioren, children of deceased half- 
brother of decedent, who was one of the residuary legatees named 
in the alleged will; Frank E. Bradner, for Charles D. Mandeville, 
caveator; E. A. & W. T. Day, for Charles F. Nesler, caveator; Laf- 
ferty & Pilgrim, for Sarah Remer, caveator; Guild, Lum & Tamblyn, 
for Cornelius and Kate Mandeville, caveators. On the day of the 
adjourned hearing the appearances were the same, and, in addition, 
Jerome T. Congleton was permitted to appear for Emma A. Nesler, a 
witness. Additional testimony was taken in the prerogative court, 
at which the appearances were as follows: Arthur R. Denman, for 
James C. Bioren; Riker & Riker (by Chandler W. Riker), for Mary 
Lulu Bioren, Edith D. Bioren, and Edna N. Bioren; E. A. & W. T. 
Day (by E. A. Day), for Charles F. Nesler; Lafferty & Pilgrim (by 
C. C. Pilgrim), for Sarah Remer; Guild, Lum & Tamblyn (by R. E. 
Lum), for Cornelius and Kate Mandeville. Emma A. Nesler was 
formerly Emma A. Schaef, one of the witnesses to the paper writing 
purporting to be the will. She subsequently married Charles F. 
Nesler, decedent’s nephew. After hearing in the orphans’ court pro- 
bate of the paper purporting to be the will of John D. Nesler, de- 
ceased, was refused, and, on appeal, that decree was upheld in this 
court. 

Application was made to the orphans’ court for the allowance 
of counsel fees, and Judge Davis filed a memorandum in which 
he said that the persons brought into court were the proponent and 
caveators, which gave the court jurisdiction under Myer’s Estate, 69 
N. J. Eq. 793, 64 Atl. 138, and that counsel representing other in- 
terests, such as beneficiaries, should not, he thought, be allowed 
counsel fees. The allowances he made were as follows: Mr. Denman, 
proctor for proponent, $150; Mr. Lum, proctor for caveator, $150; 
Mr. Pilgrim, proctor for caveator, $150; Mr. Bradner, he stated, asked 
no counsel fee; and he also stated that Mr. Day and Mr. Riker, rep- 
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resenting beneficiaries, were not entitled to any compensation out 
of the estate. Mr. Day appears to have represented a caveator. No 
appeal was taken from that part of the decree which made allowances. 
Application is now made to this court for allowances as follows: 
Mr. Denman, $500; Mr. Riker, $500; Mr. Guild, $250; and Mr. Laf- 
ferty, $250. 

In Myer’s Estate, supra. the Court of Appeals observed that 
the statutory direction to the surrogate to issue citations to all per- 
sons concerned when a caveat is put in against proving a will was 
possible to be construed to include all persons having an interest in 
the admission of a will to probate on the one hand, and on the other 
only to the parties raising the controversy, but held that the con- 
struction which limits the persons concerned to the parties raising 
the controversy is entirely practicable, and that it is reasonable to 
suppose that only those persons who had made themselves parties 
to the contention were intended. The decision then appears to be 
that in a controversy respecting the probate of a will the surrogate 
is only required to issue citations to the proponent and caveators 
in order to vest the orphans’ court with complete jurisdiction over 
the controversy. In other words, as I understand it, the decision is 
to the effect that the proponent and caveators are the only necessary 
parties to the controversy. If this view be correct, then it may with 
propriety be held that the other persons equally interested in the es- 
tate as legatees or next of kin may become concerned in the con- 
troversy by appearing and taking part in it for the protection of 
their rights and their interests, and thus become proper, although they 
are not necessary, parties to the controversy, and this is undoubtedly 
the established practice. If this be so, it is lawful to allow fees to 
counsel representing these proper parties as well as those who rep- 
resent necessary parties. In other words, the controversy being in- 
augurated, all parties who lawfully participate in the controversy 
have an equal standing before the court—an equal claim to its con- 
sideration. 

Counsel for one of the caveators and respondents objects to the 
payment of counsel fees, contending that section 197 of the orphans’ 
court act (P. L. 1898, p. 789), which provides for the payment of 
costs and expenses in certain cases out of the estate, does not auth- 
orize the inclusion of counsel fees as part of the expenses. He con- 
cedes that it has been the practice to allow counsel fees, as appears 
from numerous reported cases, but claims that the allowance cannot 
be justified under the statute. He doubtless refers to the line of cases 
in which allowances have been made without question. But he is 
mistaken in asserting that there is no justification for such allowances. 
On the contrary, the practice has the express sanction of this court 
and of the Court of Errors and Appeals. Hollinger v. Syms, 37 N. J. 
Eq. 221; s. c., Id. 628; Matter of Lucy H. Eddy, 33 N. J. Eq. 574, 578. 

Hollinger v. Syms in this court was an appeal from the orphans’ 
court of Hudson county. The grounds of appeal were that a will 
and codicil had been erroneously admitted to probate, and the caveator 
denied an award of counsel fees out of the estate. Chancellor Runyon, 
sitting as ordinary (at page 238 of 37 N. J. Eq.) said: “The orphans’ 
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court, by decree, expressly and properly adjudged that he (caveator) 
had reasonable cause for contesting the validity of the will and codicil, 
and therefore awarded him payment of his costs and expenses out of 
the estate. On the same ground he was equally entitled to payment 
of his reasonable counsel fees.” The learned ordinary then went on 
to modify the decree and allow a considerable counsel fee in the 
court below, together with the costs of the appeal, but no counsel 
fee in this court. He could, of course, have allowed a counsel fee in 
this court, as is often done. This case (Hollinger v. Syms) was car- 
ried to the Court of Errors and Appeals, and there affirmed for the 
reasons given by the ordinary. Id., page 628 of 37 N. J. Eq. 

In Eddy’s Case, 32 N. J. Eq. 701, 708, a will and codicil were 
admitted to probate in this court, with denial of costs to the caveator. 
On appeal, the Court of Errors held that sufficient reason existed 
for opposing probate, and that the caveators were entitled to their 
costs and reasonable counsel fees. Chief Justice Beasley, speaking 
for that court (at page 578 of 33 N. J. Eq.), said: “But, upon a 
careful consideration of the facts of the case, | have been led to the 
conclusion that there should be a modification of the decree, so far 
as to allow costs and counsel fees to the contestants.” The section 
of the orphans’ court act under which costs and expenses may be 
allowed in these controversies is identical with that which was in 
force when Hollinger v. Syms and Eddy’s Case were decided. See 
2 Gen. St. p. 2397, Sec. 177. By that section (P. L. 1898, p. 789, Sec. 
197) it is provided that, if probate be refused, the court may order 
the costs and expenses to be paid by the person or persons propound- 
ing the will or out of the estate, but, if probate be granted, the court 
shall order the party or parties contesting to pay the costs and ex- 
penses unless it shall appear that the person or persons contesting 
had reasonable cause, in which case the court may order the costs 
and expenses as well on the part of such contestant or contestants 
as on the part of the person or persons propounding such will, to 
be paid out of the estate. Any person who would be benefited by 
the probate of a will may present it or require it to be presented for 
probate. Myer’s Case, 69 N. J. Eq. 793, 64 Atl. 138, 140. And the 
Court of Errors and Appeals in that case (at page 799 of 69 N. J. Eq., 
at page 140 of 64 Atl.) also says: “Thus, any one interested in pro- 
moting or preventing the probate of a proposed will is entitled to 
make himself a party to the proceedings having such an end in view.” 
{ understand this to mean that any one so interested may obtain the 
status of a party by voluntary appearance, and, having once ap- 
peared, is entitled to all the rights that any one required to be made 
a party and involuntarily brought in would have. Persons propound- 
ing the will or contesting it, as I understand it, are those who urge 
before the court either its probate or its rejection, and I understand, 
too, that such persons are, by the practice which obtains quite uni- 
versally I think, those who are included in awards of costs and coun- 
sel fees, especially when ordered to be paid out of decedent’s estates. 
These views are opposed to those expressed by Judge Davis in his 
memorandum in the orphans’ court, but as his order was not appealed 
from, it will not be reversed. 
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As already remarked, Mr. Denman, representing proponent, was 
allowed $150 in the court below, and Messrs. Guild, Lum & Tamblyn 
and Messrs. Lafferty & Pilgrim, representing caveators, were each 
allowed the same amount. I will allow Mr. Denman $100 for his 
services in this court, and to Mr. Riker, who took the laboring oar 
here, the same amount that Mr. Denman will receive for his services 
in both courts, that is, $250; and to Mr. Lum and Mr. Pilgrim each 
an additional $100. This makes a total allowance to counsel for the 
proponents of $500, and to counsel for contestants $500, or, $1,000 
in all for counsel fees out of the estate, which is ample to bear the 
charge. And this makes the fees of each side equal, which is quite 
usual. Of course, the allowances could be greater; but, as only a 
single question was involved, namely, the question of due publication 
of the alleged testament, and as but few witnesses were examined, 
that is, in my opinion, no justification for larger allowances. Costs 
out of the estate will also be awarded to the proponent and caveators 
in this court.—(74 Atl. Rep. 791). 





STATE v. TYLER M. GIBBS. 


(Cumberland Court of Quarter Sessions, March 18, 1910). 
Contempt of Court—Attachment—Jurisdiction of Quarter Sessions. 


On rule to show cause. 

Mr. Leroy Loder for County Clerk. 

Mr. George Hampton, Mr. C. S. Batt (of the New York Bar), 
and Mr. W. P. Hemperly (of the Ohio Bar), for defendant. 

MEMORANDUM. 

TULLER, J.: The question raised in this case is one concerning 
the jurisdiction of the Court of Quarter Sessions and is before the court 
by reason of a rule to show cause why the clerk of this court should 
not be adjudged in contempt for failure to obey an order directing him 
to deliver to C. S. Batt the sum of $1,500 deposited in lieu of surety 
on the recognizance of Tyler M. Gibbs. 

The situation in this case arose by reason of the service of an at- 
tachment on the funds in the hands of the clerk upon a writ issued 
out of the Circuit court directing the sheriff to attach the rights and 
credits of the said Tyler M. Gibbs and the sheriff attached the monies 
in the hands of the clerk as such a right and credit. This action was 
taken by him after this court had made an order directing the said 
sum to be returned to Mr. C. S. Batt. 

In order to hold the clerk in contempt there must be a determina- 
tion of the jurisdiction of the Court of Quarter Sessions upon the 
question of its control over the subject matter after the entry of its 
order discharging bail or releasing money deposited in lieu thereof. 
The consideration of this question must involve the relative status of 
bail and cash deposited in lieu of surety on the recognizance. 

Money deposited in security is not bail and under the common 
law rules an officer has no authority to receive it, but in some of our 
states this is permitted by statute. Bishop’s Crim. Procedure, Vol. 1, 
par. 264. While money deposited in security is not bail, yet should 
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it not be considered as intended to take the place of such under our 
statute? Section 24 of our statute, concerning Criminal Procedure, 
P. L. 1898, page 866, provides that “any such judge or magistrate may 
permit the payment into court of cash money in lieu of surety on the 
recognizance of any person bailed, and in case any such recognizor 
shall not appear according to the conditions of his recognizance, the 
money so paid into court in lieu of surety on said recognizance, shall 
be forfeited and paid to the sheriff of the county in which such bail 
was taken, and be by him disposed of as if recovered on judgment 
and execution on a forfeited recognizance on which surety had been 
taken.” 

This provision of our statute is in derogation of the common law 
and is to be strictly construed. State v. Hancock, 54 N. J. 393. By 
the act cash is permitted to take the place of surety on the recog- 
nizance, and it would seem by ail rules of logic that such deposit 
should be considered in all things as though it were surety on the 
bond. The act which permits this deposit provides that in case of 
non-appearance of the recognizor the money so paid into court “shall 
be forfeited and paid to the sheriff of the county and be by him 
disposed of as if recovered on judgment and execution on a forfeited 
recognizance on which surety had been taken.” The words “as if” 
and “on which surety had been taken” undoubtedly mean to place the 
money so deposited in the same situation with the sureties in case 
of forfeiture and make them both equally subject to all the rules of law 
governing bail in criminal cases. Taking this language as it stands 
and giving it the only reasonable construction of which it is capable 
it must be held that the money so deposited shall be considered 
for all purposes as though sureties had actually signed the recognizance 
with the defendant. Jt is in lieu of such sureties and is subject in 
case of forfeiture to the same liability as a recognizance “on which 
surety had ‘been taken.” 

The very purpose of surety is intended to be answered by this 
deposit. The object of a recognizance is to compell an appearance 
to answer either to a specific charge or to such matter as may be 
objected; to stand to and abide the judgment of the court; and not 
to depart without the leave of the court, State v. Stout, et al, 11 N. J. 
L. 124. These purposes are equally answered by the money deposited 
and the common law form of recognizance. At the common law, a 
man’s sureties become his jailers instead of the sheriff or the keeper 
of the common jail. 5 Cyc, 126; Hawkins, Pl. Cr. Bk. 2 Ch. 15, Sec. 84. 

Assuming then, as I think we must, that the uses and pur- 
poses effected by both forms of surety are the same, and that they 
should be controlled by the same rules as to procedure and liability, 
the question follows, when does the jurisdictional control of the Court 
of Quarter Sessions over the money so deposited and the recognizance 
so filed, cease? The main purpose of bail is to secure the appearance 
of the defendant for trial and judgment. The rule of the common law 
is stated by Hawkins as follows: 

“If a man’s bail, who are his jailors of his own choosing, do each 
effectually secure his appearance and put him as much under the power 
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of the court as if he had been in the custody of the proper officer, 
they seem to have answered the end of the law and to have done all 
that can be reasonably required of them.” Supra; Bacon’s Abr. Title, 
Bail, page 597. 

The rule is further stated by Mr. Chitty, that if a person appears 
in response to the terms of the recognizance and suffers judgment to 
be executed against him, his recognizors are discharged from further 
liability upon the order of the court. First Chitty’s Crim. Law, 106; 
Clark’s Crim. Procedure, 97. This rule maintains the court’s jurisdic- 
tion and prohibits the departure of the recognizors, and even the 
defendant, when acquitted or no bill found against him, until the court 
has entered its rule discharging them. State v. Stout, Supra. 

This is the rule of the common law, but in this state we have a 
statute which declares in express terms the limitations of the time dur- 
ing which a recognizance shall remain in force. It reads as follows: 

“Every recognizance entered into before any court having crim- 
inal jurisdiction in this state shall remain in full force and effect until 
the cause in which said recognizance shall be entered into shall be 
finally determined, or the same discharged by the order of the court.” 
Crim. Procedure Act, Sec. 118, P. L. 1898, page 866. 

This section does not in terms refer to a money deposit, but it 
refers to the recognizance which is required to be filed by Section 25 
of the Criminal Procedure Act in lieu of surety on which the deposit 
may be made. And it expressly provides that after the termination 
of the cause, or the discharge by order of the court, the force and effect 
of the recognizance shall cease. It will be admitted that this cause 
was fully determined and that the court made an order which in effect 
discharged the recognizance and the surety. The cause having been 
determined and the recognizor having been taken by the sheriff in 
execution of the judgment against him, we have the anomalous situa- 
tion of the recognizor being discharged from jurisdictional control of 
the court so far as liability on his recognizance is concerned, and the 
money deposited in lieu of surety being held subject to that jurisdic- 
tion and the further order of the court. This section of our Pro- 
cedure Act has been considered in the case of the State v. Hancock, 
54 N. J. L. 393, and the language relating to the final termination of 
the cause construed and applied. In that case, the court, on page 
400, states the common law as follows: 

“As we have seen, the common law bound the recognizor to ap- 
pear up to the final determination of the prosecution and then, beyond 
that occurrence, to remain in the power of the court until he was dis- 
charged by the order of the court.” 

This statute was held by the court to be merely declaratory of the 
common law just stated in so far as it declared “that the recognizance 
shall remain in full force until the final determination of the cause.” 
This being the determination of the Supreme court in that case it 
may be asked what is the effect upon the recognizor and his surety 
where there is a final determination, and an order discharging them 
from further liability? Reason and logic lead to the inevitable con- 
clusion that the final determination of the cause and the act of the court 
in entering its order discharging surety, if properly and deliberately 





RECENT STATE DECISIONS OF GENERAL INTEREST. 253 


made, has the effect of releasing them from further liability to the 
court upon the contract of surety entered into by them and equally 
releasing the money deposited in lieu of surety. Applying the common 
law as thus laid down, | think the facts in this case show that 
the court is without further jurisdicion over the fund in the hands of 
the clerk. In other words, the court by its action, has finally disposed 
of the matter before it and has thereby deprived itself of all control 
over the subject matter, although not necessarily over its officers. Is 
it possible for the strong arm of the court to be again placed upon the 
security where they have by proper order been released from their 
liability under a contract of surety duly performed? I think not. 
Sut the power of the court is still retained over its officers and can be 
extended to punish a disobedient officer. The question then is whether 
the clerk has been disobedient in the performance of his duty in this 
case. The facts show that before he could physically obey the order 
of the court directing him to deliver the money the same was attached 
in his hands as the money of Gibbs. The clerk was subjected to the 
jurisdiction of either the Circuit court or of the Court of Quarter 
Sessions and the action of the sheriff gave rise to an apparent conflict 
of authority between these two courts. The conclusion as to the 
jurisdiction already arrived at precludes the necessity for the considera- 
tion of this question of conflict of authority. It appears only necessary 
to say that in my judgment there is no conflict. [For the reason that 
the jurisdiction of the Court of Quarter Sessions was ended upon the 
entry o: the order and the jurisdiction of the Circuit court attached 
upon the service of the writ of attachment. Another circumstance 
which ought to be considered in this connection is that the Court of 
uarter Sessions is a court of criminal jurisdiction only and I can- 
not see how, under the circumstances of this case, there could be a 
conflict between a court of criminal jurisdiction and a court of civil 
jurisdiction purely. The rule of law which gives the court first having 
control over a fund the power of final disposition is intended in my 
judgment to apply to the civil courts in case of conflict of authority 
arising between them. It is not necessary to consider an instance of 
possible conflict between these two characters of courts. It suffices 
in this case to say that the conflict is not present here. 

My conclusion, therefore, is that the Court of Quarter Sessions 
lost further jurisdiction in this matter upon the entry of its order 
directing the return oi the money and the clerk was not in contempt 
in refusing to obey that order after the service of the writ of attach- 
ment issuing out of the Circuit court. 


‘The rule to show cause will be dismissed, but without costs. 





RECENT STATE DECISIONS OF GENERAL INTEREST. 
(Chiefly Concerning Matters of Practice.) 

Mechanics’ Liens—Evidence.—It is only when the statutory plea 
has been filed by the owner, setting up that the building is not liable 
to the plaintiff's debt, that it becomes necessary for the plaintiff to 
prove on the trial that the provisions of the mechanic's lien act had 
been complied with by him. (Fay v. Thornton, et al. N. J. Supreme, 
June 17, 1910. Opinion by Reed, J. Rep. in 76 Atl., Rep. 321.) 
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New Trial—When Allowed—Right to Writ of Review.— 
Whether or not an application for a rule to show cause will be granted 
where a writ of error lies may depend upon the nature of the error 
complained of and the manner in which it was raised at the trial. 
(Kursheedt v. Standard Bleachery Co, N. J. Supreme, June 16, 1910. 
Orinion by Garrison. J. Rep. in 76 Atl, Rep. 322.) 

Damages—Personal Injuries—Probable Profits — Evidence. — A 
verdict based upon a loss of probable profits which might have ac- 
crued to plaintiff in his business as an insurance agent cannot be sus- 
tained by proof only of premiums received upon insurance effected by 
him during a preceding period, and without any proof from which the 
jury might legally infer how much of such premium represented the 
plaintiff's profit. (Louon v. Pub. Service Co. N. J. Supreme, June 16, 
1910. Opinion by Minturn, J. Rep. in 76 Atl., Rep. 321.) 

Libel and Slander—Pleading — Declaration — Demurrer. — Since 
the adoption of the 196th section of the practice act (P. L. 1903, p. 
537), whereby the pleader may impute any meaning to the words pub- 
lished in an action of libel, a demurrer to a declaration is unavailing to 
question the propriety of the imputed meaning, for the imputed mean- 
ing of the words is admitted by the demurrer. When a declaration 
charges the defendant with the composition and publication of a libel- 
ous article, it is immaterial that the article is couched in the form of 
hearsay. (Pomeroy Ink Co. v. Pomeroy. N. J. Supreme, June 15, 
1910. Opinion by Voorhees, J. Rep. in 76 Atl., Rep. 326.) 

Demurrer—Construction—Validity of Summons—Action—Penal- 
ties—Where a demurrer is interposed to a declaration, the form and 
validity of the summons cannot thus be challenged. To recover a 
penalty under the timber act (3 Gen. St. 1895, p. 3484), the action must 
be in contract. In an action under the timber act (3 Gen. St. 1895, p. 
3484), to recover a penalty for cutting trees, failure to aver in the 
declaration that the trees were cut without leave first had and obtained 
of the owner of the land is fatal. (Lott v. Leventhal. N. J. Supreme, 
June 15, 1910. Opinion by Voorhees, J. Rep. in 76 Atl., Rep. 328.) 

Best Evidence—Application of Rule.—The rule requiring the pro- 
duction of the best evidence does not apply to proof of matters col- 
lateral to the main issue. An unaccepted bid cannot be made a basis 
for an estimate of probable profits in a suit for damages. (Hartman 
v. Dobar. N. J. Supreme, June 16, 1910. Opinion by Minturn, J. Rep. 
76 Atl., Rep. 348.) 





MISCELLANY . 


AMERICAN BAR ASSOCIATION. 


dent’s address on Tuesday morn- 
ing, and the annual address will 


The thirty-third annual meet- 
be made by Woodrow Wilson, of 


ing of the American Bar Associ- 


ation will be held at Chattanooga, 
Tenn., on August 30 and 31 and 
September 1. Charles F. Libbey, 
of Maine, will deliver the presi- 


New Jersey, on Wednesday even- 
ing. His subject will be “The 
Lawyer and the Community.” On 
Wednesday morning a paper will 
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be read by W. A. Henderson, of 
Washington, D. C., on “The De- 
velopment of the Honorarium.” 
On Thursday morning a paper 
will be read by Charles W. Moore, 
of Indiana, on “The Career of a 
Country Lawyer—Abraham Lin- 
coln.” In the evening of that day 
the annual dinner of the associ- 
ation will be given. Reports of 
the standing committees are made 
on Tuesday morning and are fol- 
lowed by discussions. Meetings 
of the sections of the Asso- 
ciation on Patent, Trade-Mark 
and Copyright Law and on Legal 
Education will be held during the 
session, and also meetings of the 
Comparative Law Bureau, the 
Association of American Law 
Schools. and the Commissioners 
on Uniform State Laws. 

The members of this American 
Bar Association are to enjoy the 
hospitality of the Bar Associations 


of Tennessee and Chattanooga in 
a steamboat ride down the Ten- 


nessee River, passing Lookout 
Mountain, and through a moun- 
tain gorge, amidst beautiful 
scenery to the site of the immense 
lock and dam now under construc- 
tion, and they are to visit Chick- 
amauga Park, the scene of the 
battle, and to go to the top of 
Lookout Mountain and see the fa- 
mous view. 





PITNEY PORTRAIT IN STATH 
HOUSE. 


The state collection of portraits 
of its distinguished citizens was 
enriched on July 13th by the pre- 
sentation of a striking painting 
of former Vice-Chancellor Henry 
C. Pitney, of Morristown. 

The portrait was the work of 
Ellis Roberts, a noted English 
artist and painter of royalty, and 
a brother of Charles E. Roberts, 
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who is now the official stenogra- 
pher of Vice-Chancellor Edwin 
Robert Walker. It has been hung 
in the Chancery chambers at the 
state house, occupying a place at 
the right of the seat occupied by 
the court. 

The gift of the portrait made 
by the artist himself was partly 
the result of accident. Several 
years ago, while traveling abroad, 
Vice-Chancellor Pitney met Mr. 
Roberts, and the two became fast 
friends. The acquaintance was 
continued, and three or four years 
ago Mr. Roberts expressed a de- 
sire to paint a portrait of the vice- 
chancellor, inviting him to come 
to England for that purpose. The 
invitation was accepted, and Mr. 
Roberts painted a portrait which 
has since hung in the vice-chan- 
cellor’s home at Morristown. 

About a year ago the former 
vice-chancellor wrote to Mr. Rob- 
erts expressing a hope that he 
would return the visit he had 
made to England by coming to 
this country. Mr. Roberts ac- 
cepted the invitation, and while 
here called upon his brother, who 
showed him the collection of por- 
traits at the state house. The 
artist at once expressed a desire 
to add to this collection a portrait 
of his friend, the former vice- 
chancellor. He arranged last 
summer for the sitting and com- 
pleted the portrait. 

Its presentation, however, was 
delayed until the drying-out pro- 
cess had been completed. Mr. 
Roberts has written to Governor 
Fort a letter expressing the pleas- 
ure with which he made the gift 
to the state. The portrait is re- 
garded by those who have seen 
it as one of the best in the state’s 
collection, which includes’ the 
work of many noted artists. 
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DISBARMENT OF LAWYER. 


For alleged misconduct as an 
attorney in connection with the 
case of Arthur Rose, the Pater- 
son murderer, for whom he ob- 
tained a stay of execution just be- 
fore he was to go to the death 
chair, James A. Harmon has been 
cited to show cause before the 
Supreme court why he should not 
be disbarred. Prosecutor Eugene 
Emley, of Passaic county, has 
been designated to conduct the 
proceedings for the court. They 
are returnable on September 8, 
when the court will meet at Tren- 
ton in conference. Mr. Harmon 
later left for Washington to ask 
the United States Supreme court 
for a writ of error to delay the 
execution in Rose’s case. Rose, 
however, was finally executed on 
August 16. 

Chief Justice Gummere signed 
the order requiring Mr. Harmon 
to explain his conduct. It charges 
him with abusing his position in 
connection with the suing out of 
a writ of error to review the con- 
viction of Rose and then in failing 
to prosecute the writ. 

The mere failure to prosecute 
the proceedings would probably 
have been overlooked by the 
court, but for the fact that within 
three hours of the time actually 
set for the execution of Rose, Mr. 
Harmon obtained from Justice 
Minturn an order staying the exe- 
cution upon the ground that a 
writ of error was then pending. 
The fact was that under a rule of 
the court, the failure of Mr. Har- 
mon to complete his writ of error 
had rendered it invalid and as 
nugatory as if it had never been 
issued. Upon motion of Prose- 
cutor Emley and in the absence 
of Mr. Harmon, the Court of Er- 
rors a few days after the stay was 
obtained made an order dismiss- 
ing the writ of error. 
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Mr. Harmon stated that he will 
submit to the court that the law 
had not been complied with en- 
tirely in the proceedings of Rose’s 
case. He will base his argument 
on the tenth amendment to the 
Constitution of the United States, 
which says that no man shall be 
deprived of his liberty, life or 
property without due process of 
the law. He maintains the writ 
was set aside during his absence. 

It will be remembered that Mr. 
Harmon obtained the writ short- 
ly before Rose was to be executed. 
A few days later Prosecutor Em- 
ley appeared before the Court of 
Errors and Appeals and succeed- 
ed in having the writ set aside. 
This was done while Mr. Harmon 
was engaged in the Court of 
Chancery. The latter claims that 
his duty in the Court of Chancery 
was imperative and therefore he 
was not given a fair deal when the 
Court of Errors set aside the writ 
of error without hearing him. 





JUBTICE FOILED. 


“T submit that my client did not 
break into the house at all,” said 
sounsel who was defending a man 
accused of house-breaking. “He 
found the parlor window open, 
and merely inserted his right arm 
and removed a few trifling art- 
icles. Now, my client’s arm is 
not himself, and I fail to see how 
you can punish the whole indi- 
vidual for an offence committed 
only by one of his limbs.” “That 
argument,’ responded the judge, 
“is very good. Following it log- 
lv, I sentence the prisoner’s 
arm to one year’s imprisonment. 
ile can accompany it or not as he 
chooses.” The prisoner smiled, 
and with his lawyer’s assistance 
unscrewed his cork arm, and, 
leaving it in the dock, walked out. 
— Exchange. 
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